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Trust Accountability

This Issuc of the Bulletin Devoted Exclusively to the Hondling end Accounting of Trust Funds

WHY A TRUST ACCOUNT?

For the broker who would like
"one good reason why he should de-
posit his clients’ funds in a separate
account’’, here are four good reasons:

1.

Protect
yourself,

Funds on deposit in a broker’s
regular business account or
personal account may be “'fro-
zen'' should the broker be-
come involved in legal action
or should he become incapac-
itoted or die;

. Only by depositing client funds

in a separate trust or escrow
occount can each depositor
receive the $40,000 maximum
insurance protection of the
Federal Deposit Insurance
Corporation (brokers must also
be able to identify each de-
positor);

. By depositing trust funds in a

separate account and main-
taining a separate accounting
journal  for such account,
brokers will be less likely to
confuse trust monies with non-
trust monies, and

Failure to deposit such funds
in a trust/escrow account is @
serious violation of the Real
Estate Licensing Law ond
could likely result in the sus-
pension or revocaticn of the
broker’s real estate license.

your clients, Protect
Deposit in your trust oc-

count within 72 hours of receipt any
earnest monies, rents, rental security
deposits, and !l other funds re-

ceived
estate
your t

by you while octing as a real
broker, Do not deposit in
rust occount any monies re-

(Continued on Page 2)

Questions And Answers On Trust Accounts

| recently received my broker’s license, but | do not plan to enter the
real estate business at the present time, Must | open an escrow ac-
count even though | am not using my license?

No. An escrow or trust account, however, must be established prior
to receipt of any trust funds in your capacity as a real estate broker.

A service charge is levied by my baonk when | fail to maintain a
certain minimum balonce in my escrow account, and the account is
automatically closed when a zero balance occurs. May | deposit per-
sonal funds in my escrow account to avoid these penalties?

Yes. You may deposit o maximum of $100.00 of your personal funds
in your escrow or trust account to avoid minimum balance service
charges or to prevent concellation of your account., Care should be
taken, however, to properly enter and identify this deposit in your
trust occount records.

| mgintain only one bank account for my real estate business, but |
write the words ““trust account”” on all earnest money checks, checks
for rental payments, etc. [s this permissible?

No. The purpose of the trust account is to separate trust funds from
the other funds of the broker. There must be a separate trust ac-
count in addition to a broker’s regular business account.

May trust funds be deposited in an interest bearing account?

Yes, if the principals authorize such deposits in writing and if the
writing provides for the disbursement of the interest (G.5. 93A-6{a)
{12} ). Brokers are advised to be sure that each written agreement
clearly states to whom the interest belongs and to whom it will be
disbursed. It is the Board’'s belief that the vast maojority of brokers
do not and should not deposit their trust funds in an interest bearing
account unless the deposits are for large amounts of money which
will be held for extended periods of time.

What monies should | as o real estate broker place in my escrow
account?

All money received in a reol estate transaction when octing as a real
estate broker, escrow agent, or the temporary custodian of the funds
of others (G.S. 93A-6(a) (12)). For example, earnest money deposits,
rental payments and damage deposits,

When managing rental properties for others, must | depesit rental
collections in an escrow or trust account?

Yes. All rents collected by a broker or salesman on behalf of his/her
principal must be deposited in an escrow or trust account. The Board
further recommends that o separaote trust account designated by the
bank as a “Rentol Escrow Account’” or ““Rental Trust Account” be

(Continued on Page 2)
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Why A Trust Account?
{Continued From Page 1)

ceived by you while acting for your-
self (os seller, lessor, etc.), and
promptly transfer (within 30 days) all
earned commissions from your trust
account to your business account,
Finally, should a dispute arise be-
tween parties as to the proper dispo-
sition of trust funds, do not disburse
the funds until the dispute hos been
settled or until you have been ad-
vised by legal counsel or instructed
by a court of competent jurisdiction.

BROKERS REQUIRED TO
MAINTAIN TRUST FUND RECORDS

The Real Estate Licensing Law,
section 93A-6(c), provides that;

“Records relative to the deposit,
maintenance, and withdrawal of the
money or cther property of his prin-
cipals shall be properly mcintained
by a broker and made available to
the Board or its authorized repre-
sentative when the Board determines
such records are pertinent to the
conduct of the investigation of any
speclific comploint against a licen-
see.

Questions And Answers On Trust Accounts

{Continued from Poge 1)

opened by brokers wheo are reasonably active in the areas of property
management or leasing for others.

Although | em o licensed real estate broker, | sometimes sell property
which | personally own. Should | deposit into my trust account
earnest money received from the sale of property which | personally
own?

No. To do so would constitute “commingling” since you would be
combining your own money with that of your principals, and such
commingling could result in suspension or revocation of your real
estate license.

Is there a moximum time period within which trust funds must be de-
posited in my trust account?

Yes, “All monies received by o rcol estate broker acting in his
fiduciary copacity shall be deposited in a trust or escrow account with-
in 72 hours of receipt . . .”" (North Carolina Real Estate Licensing
Board Rule .0107{a) ) UNLESS some other provision is written into
the purchase agreement.

May | wait until an Offer to Purchase is accepted befcre depositing
offerar’s earnest money in my escrow account?

No. Money received by a real estate broker acting in his fiduciary
capacity must be deposited in an escrow account within 72 hours of
receipt {Rule .0107 Rules and Regulations). There are sound reasons
behind o rule which requires the deposit of earnest money in an es-
crow account prior to acceptonce of an offer, The ecarnest money
accompanying an offer is usually paid with a check from the buyer.
1f a broker fails, within o reasonable time, to deposit the check and,
consequently, the check is loter returned unpaid, then the broker has
not represented the best interests of his principal, the seller. Further-
more, earnest money is, by definition, an indication of good faith.
The seller should be told if the buyer’'s check is worthless in order to
decide whether he wants to deal with such a person. The seller could
authorize the broker to hold a check until acceptance of an offer, but
such authority should be placed in writing for the broker's own
protection.

As a real estote broker, what should | do when a dispute arises be-
tween parties concerning trust funds?

You should KEEP THE MONEY IN YOUR TRUST ACCOUNT until
the dispute is resolved to the satisfaction of oli parties or until ordered
by a court of competent jurisdiction to disburse the funds.

As a broker, | realize that | must not disburse trust funds which are
being claimed by different parties to the transaction. My guestion
is simply, how can | determine if such a dispute exists?

If you are in doubt as to whether a dispute cxists regarding the dis-
position of trust funds, the Board suggests that you notify all parties
who have on interest in such funds advising them that you intend to
disburse the funds on a given dote unless an objection is filed with
you prior to that date. The notice should be sent registered mail
return receipt requested ond should contain the date on which the
funds will be disbursed (allow sufficient time for parties to respond),
and the nomels) of the person(s) to whom the money will be disbursed.
Should one of the parties object to your intended disbursement, you
should inform the other party of the objection and declare to all parties
that you will retain the funds in your trust account until disburse-
ment is ordered by o court of competent jurisdiction or until the mat-
ter is satistactorily settled by the parties.

Must | retain trust records for ¢ minimum period of time?

Yes. Brokers must retain trust records and earnest money receipts for
o period of 3 years (North Corolina Real Estate Licensing Board Rule
.0108), and such records must be made available to the Licensing
Board or its authorized representative when the Board determines
such records are pertinent to the conduct of an investigation of any
specific complaint against o licensee (G.5. 93A-6(c) ).



Trust Account Record Keeping

"Records relative to the deposit,
maintenance, and withdrawal of the
money or other property of his prin-
cipals shall be properly mointained
by a broker . . . (G.S. 93A-6(c)).

Do you rely on your trust account
checkbook stubs and cancelled
checks alone to keep up with funds
in your trust account? If sg, rest
assured that you are jomned by many
other brokers presently engaging in
this questionaeble business practice,
Reports from our field representatives
indicate that an ever-increasing num-
ber of brokers throughout the state
are using their escrow or trust ac-
/qount checkbooks os their only
““%ource of information regarding
funds placed in their trust.

You may argue that your check-
book provides all data sufficient to
carry out your fiduciary responsibili-

ited accounting and bookkeeping
skills prevent you from instituting a
more detailed system of trust eccount
recorc keeping Nevertheless, the
Licensing Board feels that a COM-
PLETE, Y ET UNCOMPLICATED
METHOD OF TRUST ACCOUNT
RECORD KEEPING IN THE FORM
OF A GENERAL JOURNAL SHOULD
BE ADOPTED BY EACH AND EV-
ERY BROKER charged with the seri-
ous responsibilities of trusteeship.

Although your occountant con
likely devise a Journal system tailor-
ed to fit your particular real estate
operation, the Licensing Board offers
the following model for your cansid-
eration which is designed to provide
a thorough but uncluttered descrip-
tion of trust account receipts and

disbursements  Note that in addi-
tion to giving the amounts received
and paid out, the parties to the

essential dates, this model clso pro-
vides a corvenient daily balance
which can be checked ot a glance.

While this model should meet
the needs of most general real estate
brokerage agencies, many agencies
maintain, in addition, a separate
ledger for eacch property sold or man-
aged, showing receints and disburse-
ments affecting that particular prop-
erty. Furthermore all such escrow
records must be retained for 3 yeors
in accordance with the Licensing
Board’s recently adopted Rule .0108.

/7

Remember, as the guardian of
funds which have been entrusted to
your care, your principals rightfully
demand and expect to receive your
faithful and impartial vigilance and
your competent, professional service.
Accurate trust account records are
essential in fulfilling this responsi-

ties, You may argue that your lim- transaction, the subject property, and  bility.
Revord of All Trust Funds Rectived and Paid Out
T rust Fund Bank Account
RECEIVED PAID OUT l
19___
Date From Whum Amount Date uf To Whom pmount | Check Date
Rece.yved | Recuiverd Deacription Recewved | Deposit |XX Pa.d Description Fraid Out |Number| pa d out | Balance
2-22-T6 ithn A, Dow Earnest Mouney on 4500, 00 2-23-76 $500, 00
(Bh] Allan Proporty
2-23-74 Williarm Manming | Rental Payment on 150, 00 2-23-7¢ 65¢, 00
12) Smipes Froperty
Acme Repair |[Plumbing Repair on 30.00 |105 2-24-76 620. 00
3 Snipes Property
i George Soyes (Net Renl Share on 105.00 106 2-25-76 515,00
14} Smipes Property
Broker Rental Commise.on 15.00 |107 2-25-76 500. GO
(5) 1 2 on Snipes Property
3-1-76 | James Warren Earnest Money on 1,000.00 [ 3-26-76 1, 500. 00
61 Griffin Property
Edward Q. Proceeds of Sale £00, 00 108 3.5-76 1, 000, G0
M| A - Allan Allan Properiy
3-7-70 Dauvid Martn Rental Damages Drepss 50. 00 3-5-70 1,050,00
i8] Jenk:ns Property _'
H James Warrm|Refund Earnest Money 1, 000.00 |109 3.7-76 50. 0D
" [ I Griffin Property
1. Feb. 22 — Broker received $500.00 in earnest money 6. March 1 ~— Broker received $1,000.00 in earnest maney
from John Doe as purchase deposit on property from James Warren as purchase depasit on Griffin
owned by Edward Allan, property.
2. Feb, 23 — Broker received $150 00 rent from William 7. Maich 5 — Broker paid $500.00 to Edward Allan on
Manning on property cwned by Gecrge Snipes. closed transactlion for property sold to John Doe.
3. Feb, 24 — Broker paid $30.00 to Acme Repair for plumb- B. March 7 — Broker received %50.00 rental demage de-
ing repair on Snipes property, gosit from David Martin on property owned by
4, Feb. 25 — Broker paid $105.00 to George Snipes for erikine
hus share of rent. 9. March 7 — Broker refunded R!.COC.G0 ecrnect mosev
Srirkin's rajectic tfe
5. Feb. 25 — Broker received $15.00 rental eommission on I ke AEaER Sl o Gk TRieainn bt ik,

Snipes property.

(Format From

“North Dokota Real Estate News and Views")



Disciplinary Action

DONALD L. FOSS — Fayetteville —
Broker’'s License No, 21534 —
Suspended for ninety (90) days for
viclation of G.5 93A-6la) (2), (8)
and (14} — promised mortgage
payments would be made when in
fact they were not paid as prom-
ised, and failed to deliver closing
statement to buyers,

JAMES T. MANNING, JR —
Rocky Mount — Broker's License
No. 27884 and THE ALLMAN
CORPORATION — Rocky Mount
—- Broker's License No, C-1728 —
Revoked for violation of G.S. 93A-
6(a) (73, (8) and (12) — foiied
within a reasonable time to oc-
count for and remit $900.00 be-
longing to buyers, and failed to
maintain an escrow. occount and
proper records.

RUSSELL KINNEY — Charlotte —
Broker's License No. 2911 — sus-
pended for thirty (30) days fer
violation of G.5. 93A-6la) (12)
and Board Rule .0107(a) — held
an earnest money check until clos-
ing and did not place the money in
his escrow account,

LLOYD L. HILL — Murfreesboro —
Broker’s License No. 38249 ——
reprimanded for violation of G.S.
93A-6{a) (1S) and Board Rule
0106 —- failed to deliver a com-
pleted copy of sales contract to
seller within time required.

BERTHA G. BRIGMAN — Asheville
— Broker’s License No. 17557 —
revoned for violaotion of G.5 93A-6
{a) (7) and (10} — larceny of
$10,000 invalved in a real estate
transaction.

EXAM RESULTS

Examination — November, 1977
Paossed Failed

Brokers 415 329
Salesmen 54 33

Exaemination — Jonuary, 1978
Passed Failed

Brokers 485 886

Salesmen 90 36

Examination — February, 1978
Passed Failed

Brokers 272 371

Salesmen . 28 13

WHO HOLDS EARNEST MONEY —
LISTING BROKER OR SELLING BROKER?

The basic concept of earnest
money, 15 to make a deposit with "a
third disinterested party” to hold, to
assure the completion of the contract
by the buyer. Originally all earnest
money was placed with o trusted
banker or other party that wos
agreeable to the buyer and seller.
In modern practice the broker ask-
ing for the earnest money wsually
has taken the initiative and asked
that the earnest money be deposited
with him.

Since a large number of real
estate transactions today involve the
MLS and therefore two brokers, the
obvious question arises as to who will
hold the earnest money, Minnesota
in Minn. Reg. SDiv. 1505 (a)(1)
says: “Unless otherwise agreed upon
in writing by the parties, the broker
with whom trust funds are to be de-
posited in satisfaction of Section 8,
shall be the listing broker.”

In the absence of a special
statute, the common law would also
agree that the listing broker is the
proper party to hold the escrow
tunds, as between the brokers. The
cooperating broker has little rights
in the transactions, except as they
flow through the listing broker. His
only right to show the property,
write a contract, accept earnest

money, or participate in the com-
missions, flows through the listing
broker's contract with the Owner. |t
is not uncommon for the listing con-
tract between listing broker ond
Owner to specifically state that the
listing broker only shall hold the
earnest money.

What happens if the selling
broker, in spite of the cbove, asks
the buyer to make the check payable
to him? The brokers are paid to
negotiate all matters in controversy
between the buyer and seller, such
as price, terms, possession and who
holds the ecrrest money. The mat-
ier should fgil back on the solling
broker to advise the buyer that the
seller would prefer another trustee.
The listing broker should never be
so anxious to sell, that he ignores
the right of his principal to have the
trust funds placed as he desires.

CAVEAT: The common law and
some state statutes or regulations
provide that the listing broker shall
have prior right to hold the trust
funds, as between the brokers. The
buyer and seller have the final say,
by agreeing who shall be the holder
of the trust funds.

Reprinted in part from
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